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b. In view of the outcome of evidence being heard, the identity checks 

of the plaintiffs on the basis of Art. 22 (1a) BPolG (Federal Police Act) 

proved to be an abuse of discretion because the Senate could not be 
convinced that the colour of the plaintiffs’ skin was not at least a co-

determining criterion for the identity check. 
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aa. In accordance with Art. 3 (3) 1 GG (Basic Law) no person shall be 

favored or disfavored because of sex, parentage, race, language, 
homeland and origin, faith, or religious or political opinions. Art. 3 (3) 

GG substantiates – as does paragraph 2 – a general rule of equality 
and thus sets fixed limits to the degree of freedom accorded to the 

legislator contained therein (see BVerfG (Federal Constitutional Court), 
decision of April 11, 1967 – 2 BvL (judicial review of the 

constitutionality of an act presented by a court) 3/62 –, BVerfGE 
(Federal Constitutional Court Decisions) 21, 329 [343] = juris, 

marginal note 32; decision of January 28, 1992 – 1 BvR (constitutional 
complaint) 1025/82, inter alia –, BVerfGE 85, 191 [206] = juris, 

marginal note 52; decision of June 18, 2008 – 2 BvL 6/07 –, BVerfGE 
121, 241 [254] = juris, marginal note 48; established case law). The 

characteristics listed in paragraph 3 may not be used as a basis for 
unequal treatment under the law. This also applies if a provision is not 

aimed at unequal treatment prohibited under Art. 3 (3) GG, but 

essentially pursues another goal (see BVerfG decision of January 28, 
1992 – 1 BvR 1025/82, inter alia –, BVerfGE 85, 191 [206] = juris, 

marginal note 52; decision of June 18, 2008 – 2 BvL 6/07 –, BVerfGE 
121, 241 [254] = juris, marginal note 48; established legal 

precedent). 
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Adjudication of the Federal Constitutional Court cannot be derived 

from a specific approach – above all with regard to the concepts used 
– regarding qualitative prerequisites whereby prohibited discrimination 

is assumed “because of” the criteria mentioned therein (regarding the 
issues in dispute see Heun, in: Dreier, GG, 2nd ed. 2004, Art. 3 

marginal note 119 et seqq. with further references). Independent of 



the designation, an inadmissible connection in the sense of Art. 3 (3) 1 

GG (“because of”) ultimately refers to the question of the correlation 
of causes. Consequently, when applying a legal rule, it is a question of 

whether (plausible) justification for unequal treatment is given without 
having recourse to a characteristic in accordance with Art. 3 (3) 1 GG. 
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Discrimination that requires justification is therefore already present 
according to Art. 3 (3) GG if a causal connection is made between 

unequal treatment and a characteristic listed therein; whether other 
reasons were also decisive from among a number of reasons is 

therefore irrelevant (see BVerfG, decision of November 16, 1993 – 1 
BvR 258/86 –, BVerfGE 89, 276 [288 et seq.] = juris, marginal note 

49). 
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Consequently, a violation of Art. 3 (3) 1 GG is not merely given when 

unequal treatment is connected exclusively or to a decisive extent with 
one of the characteristics listed therein (see OVG RP (Higher 

Administrative Court of the Rhineland Palatinate), judgment of March 
27, 2014 – 7 A 10993/13th OVG –, juris, marginal note 36, “solely 

because of skin color”; OVG RP in the oral proceedings in the case 
declared closed 7 A 10532/12th OVG, press release 30/2012 of 

October 30, 2012, “decisive criterion”; on the prohibition of 
discrimination in accordance with Art. 14 of the European Convention 

on Human Rights, see also ECtHR, decision of December 13, 2005 – 
No. 55762/00, inter alia, Timishev/Russia –, marginal note 58, 

“exclusively or to a decisive extent” [available at: 

www.hudoc.echr.coe.int]; judgment of November 13, 2007 – No. 
57325/00, D.H. and others/Czech Republic –, marginal note 176, 

“exclusively or substantially” NVwZ (Neue Zeitschrift für 
Verwaltungsrecht) 2008, 533 [534]), but even when an inadmissible 

criterion of differentiation within a number of motives was one 
essential criterion out of many. An identity check carried out without 

reasonable grounds for suspicion in accordance with Art. 22 (1a) 
BPolG, and linked to the colour of a person’s skin, is forbidden. 
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bb. According to these standards, a violation of Art. 3 (3) 1 GG is 
given since the Senate, after hearing the evidence, could not be 

convinced sufficiently that the colour of the plaintiffs’ skin, which is 
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covered by the characteristic of race in Art. 3 (3) 1 GG (see Jarass, in: 

Jarass/Pieroth, GG, 13th ed. 2014, Art. 3 marginal note 122), was not 
a co-determining factor for the identity check. The onus in this 

constellation submitted for a decision lies with the defendant. 
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(1) Contrary to the representation of the plaintiffs, a reversal of the 

burden of proof does not result from Art. 3 (3) 1 GG. The defendant is 
not generally required to explain and prove, when checking the 

identity of persons on the basis of Art. 22 (1a) BPolG, that a 
characteristic in accordance with Art. 3 (3) 1 GG was not a 

contributory or co-determining criterion. 

110 

This is because Art. 22 (1a) BPolG authorizes submitting anyone to an 

identity check without cause according to the purpose of legal rules 
and within the defined area of application. With regard to the effect of 

Art. 22 (1a) BPolG, primarily as general prevention (see comments 
above), in particular no prior selection of the persons whose identity is 

to be checked is necessary below a certain level of suspicion or 
danger, especially in order to uphold the purpose of the legal rule. If 

such general identity checks are carried out, for example, solely at 
random – and this includes persons with a specially protected 

characteristic in the sense of Art. 3 (3)1 GG –, no burden of proof or 
justification is required to illustrate that the selection was not based on 

an inadmissible connection with one of the differentiating 
characteristics listed there. However, it should be noted that an 

investigation by the courts in this constellation must also look at 

whether such general identity checks were in fact carried out. 
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(2) Another scenario is given when identity checks in accordance with 
Art. 22 (1a) BPolG are based on a preselection of the persons whose 

identity is to be checked because in the case of these persons an 

unspecified, and yet greater proximity to the purpose of the legal rule 
(prevention and inhibition of illegal entry) is assumed – albeit still 

below a specific level of suspicion or danger. This type of targeted 
selection presupposes coherent justification on which the selective 

decision is made, which itself must not violate the conditions of 
constitutional law. If, in the case of targeted selection, identity checks 

are carried out on persons with a specially protected characteristic in 
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the sense of Art. 3 (3)1 GG, the defendant bears no general burden of 

proof or justification to demonstrate that the selective decision was not 
based on an inadmissible connection with one of the differentiating 

characteristics listed therein. 
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However, the situation is different if the justification given for the 

targeted selective decision does not prove to be sustainable or 
plausible. In the case of discretionary decisions, it is a question of 

whether the decision taken is free from errors, since the lawfulness or 
unlawfulness cannot generally be determined by the outcome of the 

decision alone – referring here to the specific selective decision – (see 
BVerwG (Federal Administrative Court), judgment of September 20, 

1984 – 7 C 80/82 –, juris, marginal note 29). If we further consider 
that the decision being free of errors should guarantee that the 

outcome of the decision is free of errors, then the defendant cannot 
bear the burden of proof as to whether the errors identified in the 

decision-making process also influenced the outcome of the decision 
itself (see BVerwG, judgment of September 20, 1984 – 7 C 80/82 –, 

juris, marginal note 29). Consequently, in this case, it is the 
responsibility of the agency to prove the lawfulness of the outcome of 

the decision despite an error in the decision-making process. 
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With regard to identity checks in accordance with Art. 22 (1a) BPolG it 
follows, therefore, that in the case of a targeted selective decision, 
where the justification (decision-making process) proves to be 

erroneous or at least not coherent on examination by the court, the 

agency must demonstrate and, if necessary, prove the lawfulness of 
the selective decision (the outcome of the decision). Therefore, should 

this situation reveal indications that a specially protected characteristic 
in the sense of Art. 3 (3) 1 GG could have been used at least as a co-

determining connection, ultimately it is the agency which bears the 
burden of demonstration and proof that the selective decision taken 

did not violate Art. 3 (3) 1 GG. 
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(3) On this basis, the identity checks of the plaintiffs based on Art. 22 

(1a) BPolG is shown to be an abuse of discretion because, after 
hearing the evidence, the justification provided by the defendant for 

the selective decision is not coherent. The exact motives of the federal 
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police officers who carried out the identity checks of the plaintiffs 

cannot be ascertained, even after hearing extensive evidence. The 
Senate could not be sufficiently convinced that the colour of the 

plaintiffs’ skin was not at least a co-determining criterion for this 
identity check. 
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(a) In these proceedings, the federal police officer, witness O., who 
carried out the identity check, justified the decision to approach the 

plaintiffs on the basis of Art. 22 (1a) BPolG, to check their identity 
papers and subsequently to verify the data with the overall picture, 

and excluded a selective decision based on skin colour. 
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While still standing by the train doors, he was surveying the coach. He 

noticed the family of the plaintiffs which was sitting immediately in 
front of him in the first two facing pair of double seats on the right-

hand side. He noticed nothing else in the area of the doors, in 
particular no luggage. He did not notice the plastic bags and a 

handbag until he was standing next to the family of the plaintiffs. He 
estimated that they had two to three plastic bags. He could not 

remember what was printed on the bags. While he was still standing 
near the doors he heard the plaintiffs speaking very good English. He 

wanted to approach them because he wanted to ascertain whether 
they were tourists or members of the military. He took this decision 

while still standing near the train doors (see minutes of the public 
session of April 21, 2016, p. 9). Since the plaintiffs being well-dressed 

is part of the overall picture he has described, he states that their 

being well-dressed could be an indication of an attempt not to attract 
attention if at all possible when entering and passing through the 

country illegally (see minutes of the public session of April 21, 2016, p. 
11). The train journey along the Rhine from Mainz to Koblenz and 

continuing further north is often used by people who want to cross 
Germany in order to enter another country illegally, mostly 

Scandinavia. The people are often well-dressed and have plastic bags 
and light luggage with them (see minutes of the public session of April 

17, 2015, p. 9). He can personally vouch one hundred per cent that he 
did not check the identity of the plaintiffs because of the colour of their 

skin (see minutes of the public session of April 21, 2016, p. 11). He is 
very sure that the dialogue started with the question where they were 

travelling to and was conducted in English. The plaintiff first answered 
him in English, but then switched to German. He indicated to the 



plaintiff that this was much easier for him (see minutes of the public 

session of April 21, 2016, p. 10 et seq.). 
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Whereas witness O. stated in his written statements on January 5 and 
11, 2015 that the plaintiff handed him two German passports and he 

found it peculiar that they were carrying them with them on a journey 

within Germany, in the oral proceedings he stated that the plaintiffs 
proved their identity with identity cards (see minutes of the public 

session of July 17, 2015, p. 9 and of April 21, 2016, p. 10). Since the 
plaintiff was the only one to speak and also handed him the identity 

card of the co-plaintiff, because of the overall picture he verified the 
data (see minutes of the public session of July 17, 2015, p. 9). Nor 

was the relationship of the persons to each other clear to him (see 
minutes of the public session of April 21, 2016, p. 10). By verifying the 

data, he wished to clarify whether the identity cards had been reported 
as stolen or had appeared previously in connection with trafficking 

crimes (see minutes of the public session of April 21, 2016, p. 10). In 
view of the overall picture during the identity check, he had the 

suspicion that the family of the plaintiffs could be living in or crossing 
Germany illegally (see minutes of the public session of April 21, 2016, 

p. 11 et seq.). 
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(c) Consequently, it is the responsibility of the defendant to explain 
and prove that the identity check of the plaintiffs was not linked to 

their skin colour, hence violating Art. 3 (3) 1 GG. 
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Whereas the plaintiffs consider the external course of action, whereby 

on the specific train only one identity check was carried out, namely on 
a dark-skinned family, to be an indication that this was a 

discriminatory act, the Senate is not of the same opinion. The 
defendant gave a plausible objective reason why he did not carry out 

any further identity checks in that specific train. The federal police 
officers exited the train at the next station, shortly before the limit of 

their geographical area of responsibility and after checking the 
identities of the plaintiffs, in order to take a train in the opposite 

direction. Nevertheless, the effect on onlookers, who are not cognizant 



of the reasons for the single identity check on the train, must be 

considered, and can be a cause for questioning the motive for the 
identity checks. 
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The information given by witness O. – that he can personally vouch 
one hundred per cent that he did not check the identity of the plaintiffs 

because of the colour of their skin – cannot be disproved independent 
of the question whether he excluded skin colour as the sole or decisive 

reason. Nevertheless, how the identity check developed resulting from 
the basic assumption, which was disproved to the satisfaction of the 

Senate, of unusual luggage and in particular the check being continued 
and intensified despite the indications gradually emerging which 

argued against its continuation, indicates that other reasons are also 
to be considered for this selective decision. In this context, despite 

hearing the extensive evidence, the Senate cannot exclude with the 
necessary certitude that the skin colour of the plaintiffs was a co-

determining factor for the identity check in violation of Art. 3 (3) 1 GG. 
This inability to determine the facts shall be borne by the defendant. 
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cc. This violation of Art. 3 (3) 1 GG, which must therefore be assumed, 
is not justified. Since Art. 3 (3) GG does not contain a statutory 

reserve, justification is only possible based on a conflict of 
constitutional law (see BVerfG decision of January 24, 1995 – 1 BvL 

18/93, inter alia –, BVerfGE 92, 91 [109] = juris, marginal note 68; 
decision of October 7, 2003 – 2 BvR 2118/01 –, juris, marginal note 

27). On the basis of the legal purpose of Art. 22 (1a) BPolG, a limiting 

factor is the prevention and inhibition of illegal entry, which serves to 
protect important legal rights, the violation of which is punishable by 

law, whereby not only illegal entry itself (Art. 95 (1) 3 AufenthG 
(Residence Act)), but also the crime of human trafficking, which can 

incur a punishment of up to ten years (Art. 96 AufenthG), must also be 
taken into consideration as a concomitant result of illegal entry (see 

also BayVerfGH (Bavarian Constitutional Court), decision of March 28, 
2003 – Vf. (case ref.) 7-VII-00, Vf. 8-VIII-00 –, juris, marginal note 

118). 
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However, a decision to single out a person based on race during an 
identity check in accordance with Art. 22 (1a) BPolG is 



disproportionate. The principle of proportionality demands that the loss 

of constitutionally protected freedom does not stand in 
disproportionate relation to the legitimate purposes of the public good, 

which the limitation of a basic liberty serves. At the same time, the 
violation of Art. 3 (3) 1 GG, must be seen alongside an essentially 

prohibited connection with a specially protected criterion of 
differentiation, in relation to the purpose of the legal rule revealing a 

success rate of only 0.3 % (rounded sum) (2013), 1.1 % (2014) and 
4.4 % (2015), which drops to below 1 % (2013 and 2014) if checks at 

airports are excluded (see BT-Drucks. (publication of the Bundestag) 
18/4149, p. 4 et seqq. [for 2013 and 2014] and BT-Drucks. 18/8037, 

p. 5 et seq. [for 2015]). In this context, the effect of general 
prevention cannot be taken into consideration because this can, in 

fact, be ensured without a targeted preselection of the persons whose 
identity is to be checked. Consequently, the proportionality of a 

discriminatory preselection is to be measured solely against specific 

resulting “hits” in the sense of the purpose of the legal rule. If this is 
taken as a basis, it cannot be said that the power granted under Art. 

22 (1a) BPolG is assigned so great an importance in the protection of 
said public interests that it could exceptionally justify unequal 

treatment based on race. 
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c. Hence telephone verification of the personal data of the plaintiffs 

against the police database following the request for proof of identity 
in accordance with Art. 34 (1) 2 BPolG was also unlawful. The legal 

rule does not authorize data acquisition, but presupposes legal data 
acquisition (see Drewes, in: Drewes/Malmberg/Walter, BPolG, 5th ed. 

2015, Art. 34 marginal note 12), which is not the case here, as 
explained. 
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